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JUDGMENT 

STRYDOM, J.P. : By notice of motion the applicants applied for the 

following relief: 

“1. An order declaring that all endorsements by the Second Respondent 

on 16 October, 1991 on the land titles referred to in 

subparagraphs 27.6; 28.2.4; 29.10; 34.2 and 36.12 of the 

Applicants' Founding Affidavit purporting to vest the properties 

described in the said land titles in the First Respondent are null 

and void. 
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2. An order directing the Second Respondent to cancel the said 

endorsements on all the said land titles and copies thereof in 

the records kept by him. 

 

3.  An order interdicting the Second Respondent from registering any 

transfer of land by endorsement of the land titles in respect 

thereof unless the provisions of section 13 (2) (b) (i) and 48 of 

the Registration of Deeds in Rehoboth Act no. 93/1976 and the 

first condition registered against such land title have been 

complied with. 

4.  An order interdicting the First Respondent from alienating or in 

any other manner whatsoever dealing with the properties referred 

to in prayer 1 above. 

5.  An order interdicting the First and Second Respondents from taking 

any steps to endorse, in terms of Schedule 5 of the Constitution 

of the Republic of Namibia, any land titles registered in the name 

of the First Applicant, "Die Kaptein en Raad van die Rehoboth 

Bastergemeente, vir en ten behoewe van die Rehoboth 

Bastergemeente", or the Government of Rehoboth, except in so far 

as such endorsements relate solely to the properties described in 

Annexure "JD57” of the Founding Affidavit. 

6.  An order directing Second Respondent to rectify the land title 

referred to in subparagraph 30.4 of the Applicants' founding 

affidavit by deleting the words 
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"die regering van Rehoboth" therefrom and substituting therefore 

the words "die Kaptein en Raad van die Rehoboth Bastergemeente, 

vir en ten behoewe van die Rehoboth Bastergemeente". 

7. An order declaring that the cancellation of the land title 

referred to in subparagraph 36.3 is invalid and unlawful and 

directing the Second Applicant (sic) to rectify the said land 

title accordingly. 

8.  An order declaring that the First Applicant is the registered 

owner of Erf 445 Rehoboth, and that it is not vested in the First 

Respondent due to the endorsement made by the Second Respondent 

on 16 October, 1991 on the land title referred to in subparagraph 

34.2 of the founding affidavit. 

9. An order 

9.1  Directing the First Respondent to immediately grant access 

to all the books, documents and supporting vouchers seized 

by the First Respondent from the First Applicant or from the 

offices formerly occupied as is referred to in paragraph 

46.2 of the founding affidavit so as to enable the First 

Applicant, with or without the aid of an accountant to 

establish what part of the amount of R800 538.11 and R74 

689.33 taken by the First Respondent as is set out in 

paragraph 46 of the Founding Affidavit, was and is the 

property of the First Applicant; 
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9.2  Directing First Applicant to draw an account reflecting such 

an amount and how it is calculated and to submit this account 

within three months from the date of the Court's order to the 

First Respondent; 

9.3  That the aforesaid account be debated by First Applicant and 

First Respondent; and 

9.4  Directing First Respondent to pay to First Applicant the account 

(if any) found to be due to it. 

10. An order 

10.1 Directing the First Respondent immediately to render to 

First Applicant an account reflecting all money collected or 

received by it in Rehoboth since the date of independence 

with debatement of such account; and 

 

10.2 Payment of the amount (if any) due to the First Applicant. 

11. An order declaring that the Second Applicant's properties being 

erf D17 (portion of portion 1 of Rehoboth Townlands 302) and 

subdivisions 36 and 37 of the said farm Rehoboth Townlands 302, 

are not vested in the First Respondent due to the endorsements 

made by the Second Respondent on 16 October, 1991 on the land 

titles referred to in prayer 1 above. 
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12. An order 

12.1 Declaring Second Applicant to be the owner of the full extent 

of Erf D17 Rehoboth; 

12.2 Directing the Second Respondent to rectify the deeds records 

kept by him accordingly; 

12.3 Interdicting Third Respondent from dealing with, alienating 

or encumbering erf number D467 (being a subdivision of the 

said erf D17). 

13. Costs to be paid by the First Respondent, except those costs 

relating to the issue with Third Respondent which costs are to be 

paid by him. 

14. Further and/or alternative relief." 

The founding affidavit is deposed to by the Second Applicant who 

alleges that he is the duly elected Kaptein of the Rehoboth Baster 

Community who was so elected in accordance with the provisions of the 

Paternal Laws of the First Applicant. This election took place at a 

meeting held on 22 June, 1991 at Rehoboth. The First Applicant is 

described as "an association of persons with legal personality 

competent to acquire and hold property, and with perpetual 

succession". 

Also, according to the Second Applicant, he appointed members of the 

Kaptein's Council and three members were duly elected as members of 

the Volksraad of the First Applicant. 
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This also took place in accordance with the provisions of the said 

Paternal Laws at the meeting of the 22 June, 1991. The Second 

Applicant then further alleged that the Kaptein's Council and 

Volksraad are the sole representatives of the First Applicant. 

 

The application of the Applicants was triggered by the implementation 

of Schedule 5 of the Namibian Constitution which provides that all 

property immediately prior to the date of Independence, the ownership 

and control whereof vested in the Government of Rehoboth, shall now 

vest in or be under the control of the Government of Namibia. 

 

It is alleged that as a result of the provisions of Schedule 5 the 

Second Respondent, at the request of and on the instructions of the 

First Respondent, effected endorsements on the land titles in respect 

of the land forming the subject of the application. This land, so it 

is alleged, was the property of the First Applicant. As a result of 

the endorsements this land now vests in the First Respondent. 

 

The aim of the application is then to declare null and void such 

endorsements and to restore First Applicant, the rightful owner, in 

its property. Furthermore the aim of the application is also to put to 

an end and to prohibit the possible transfer of land, or portions 

thereof, the ownership of which has always vested and still vests in 

the First Applicant. First Applicant also applies to declare null and 

void the transfer of erven and other property in favour of purported 

successors in title which transfers did 
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not comply with the provisions of sections 13(2)(b) and 48 of the 

Rehoboth Deeds Act, Act no. 93 of 1976. 

In regard to the property Rehoboth Townlands 302 it is alleged that 

the endorsement in regard to the title deed of this property had the 

effect of depriving the First Applicant, who was the owner of many of 

the erven in the township, of its property rights in such erven. In 

addition such endorsement also infringes upon the ownership of private 

individuals who, prior to Independence, had bought such property from 

the First Applicant. In this regard it is further alleged that since 

Independence many erven, the property of the First Applicant, were 

alienated by the First Respondent. In regard to these transactions the 

First Applicant intends to ask the Court to direct that full 

particulars of such transactions be given by the First Respondent to 

enable the First Applicant to apply for the setting aside thereof. 

 

The First Applicant also lays claim to part of two amounts namely $800 

538.11 and $74 689.33 which, on the date of Independence, stood to the 

credit of the Government of Rehoboth in its No. 1 and 2 accounts with 

First National Bank, Rehoboth. All books and documents relating to 

these amounts were also seized by the First Respondent. Part of these 

moneys, so it is alleged, belonged to First Applicant and, although 

such money was deposited in the banking accounts of the Government of 

Rehoboth, it never became their property as it was dealt with by the 

Government as agent of the First Applicant. 
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Since Independence First Respondent has also collected moneys which 

were due to the First Applicant, such as repayments made by purchases 

of property sold by First Applicant, rental for property leased and 

repayment of loans made by First Applicant to third parties. In order 

to determine what was owed to it the First Applicant claims a 

debatement of account. This was also claimed in regard to the amounts 

of $800 538.11 and $74 689.33 in order to establish which part thereof 

belonged to the First Applicant. 

 

The matter was opposed by the First Respondent who in general alleged 

that on a correct interpretation of Section 23(1) of the Rehoboth 

Self-Government Act, 1976, Act No. 56 of 1976 (the Act), all such 

property vested in the Government of Rehoboth and not the First 

Applicant. Consequently on the implementation of Schedule 5 of the 

Constitution the property is vested thereupon in the Government of 

Namibia. 

 

When the matter came before Court on the 20th September, 1993 two 

points in limine were raised by the First Respondent namely the locus 

standi of the Applicants to raise issues and the non-joinder of other 

interested the parties. In a judgment of the Court delivered on 22 

October, 1993 the Court found that the Applicants had the necessary 

locus standi to bring the Application but it upheld the point in 

limine concerning the non-joinder of other interested parties. In this 

regard it directed the Applicants to join all interested third parties 

or to 
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approach the Court to issue a rule nisi calling on all such parties to 

show cause why the relief sought by the First Applicant should not be 

granted. Such a rule nisi was issued by the Court on the 18 February, 

1994 returnable on the 25 March, 1994. None of the interested parties 

has filed any affidavits. 

 

At the hearing of the 20 September, 1993 application was also made by 

the Applicants to cross-examine certain of the deponents on behalf of 

the First Respondent on the issue whether the properties, forming the 

subject of the Application, were properties which related to matters 

in respect of which the Legislative Authority of Rehoboth was 

empowered to make laws in terms of Section 23 of the Act. The Court 

allowed the Application and referred this specific issue to evidence. 

The Court also gave directions as to the procedures to be followed in 

this regard. At the hearing of the 20 September, 1993 the First 

Respondent also agreed to the orders set out in paragraphs 11 and 12 

of the Notice of Motion and which concerned the personal property of 

the Second Applicant. As a result thereof the Court, on the 18 

February, 1994 granted orders in that regard. On the 20 September, 

1993 the Main Application was postponed sine die and either party was 

given the right to set the matter down for hearing. 

 

The matter was again set down for hearing on the 5th September, 1994 

and following days. On this occasion the First Applicant gave notice 

of its intention to amend its Notice of Motion to include further 

relief. Because of the 
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volume of documents discovered by the First Respondent, and 

problems in connection therewith, the Applicants applied for a 

postponement. After argument was heard by the Court the 

application was granted but the question of costs was reserved. 

 

On the 11 November, 1994 the Applicants formally moved their 

application for an amendment of the Notice of Motion, by adding 

new paragraphs 9.1, 9.2, 9.3.1 and 9.3.2 and to change the 

numbering of the existing paragraphs 9, 10, 13 and 14 to read 10, 

11, 12 and 13. This was possible because in respect of the 

previous paragraphs 11 and 12 the Court had already granted the 

orders set out therein. The new added paragraphs read as follows: 

 

"9.1 An order declaring that Schedule 5 of the Constitution, 

insofar as it purports to vest ownership or control of 

First Applicant's property that immediately prior to 

the date of Independence vested in the Government of 

Rehoboth by virtue of the provision of Section 23 of 

the Rehoboth SelfGovernment Act no. 56 of 1976, in the 

First Respondent without the payment of just 

compensation to First Applicant, is repugnant to the 

provisions of the Constitution and therefore void to 

that extent. 

 

9.2 Alternatively to paragraph 9.1 above: Ordering that 

paragraph (1) as read with paragraph (3) of Schedule 5 

of the Constitution (insofar as Schedule 5 is applicable 

to property of the Rehoboth Government) provides for the 

payment of just compensation to the First Respondent, as 

a condition precedent to the vesting of any property of 

the Rehoboth Government in the First Respondent 



in terms of the provisions of paragraph (1) of the said 

Schedule. 

9.3.1 Ordering that, as a consequence of the order referred to 

in paragraph 9.1, alternatively paragraph 9.2 above, all 

property of the First Applicant, the ownership or 

control of which vested in the Government of Rehoboth by 

virtue of the provisions of Section 23 of the Rehoboth 

Self-Government Act No. 56 of 1976, reverts back to 

First Applicant subject to existing rights of third 

parties. 

9.3.2 An order directing Second Respondent, in order to give 

effect to the order set out in 9.3.1 above, to rectify 

all land titles concerned accordingly and to take all 

such steps necessary." 

As a result of allegations contained in the affidavit of F. F. 

Stellmacher, on behalf of the First Respondent, Second Applicant filed 

further affidavits concerning the history of Erf 212 of which Erf A 

851 is a part of. This was not replied to by the First Respondent. 

The matter was again set down for hearing on the 27 February, 1995. 

Through a series of agreements reached between the parties, and which 

were placed before the Court as Rule 37 minutes, the parties were able 

to exclude the leading of all evidence and the Court was therefore 

only addressed in argument by counsel on both sides. Mr de Bruyn, 

assisted by Mr Olivier, appeared for the Applicants whereas Mr 

Gauntlett, assisted by Mr Maritz, appeared for the First Respondent. 

The relief claimed in terms of paragraph 9.1 above was not persisted 

in. 
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Although the Court was addressed by both sides on the issue of onus, 

Counsel were agreed, and correctly so in my opinion, that the 

incidence of the onus was not really material to the outcome of the 

case as it, to a great extent, turned around the interpretation of 

Section 23. It was then also not surprising that the main thrust of 

Counsel's argument was aimed at the interpretation of Section 23(1) of 

the Act and to a lesser extent also Schedule 5 of the Constitution. 

 

This case, and the various and voluminous documents which were placed 

before the Court, are steeped in the history of the Baster Community. 

In the circumstances, and for a better understanding of the issues 

mentioned, I find it appropriate to start with a short resume of the 

history of the Baster Community. In doing so I have made use of the 

Memorandum of Dr Budack and the article of Mr van der Heuwel in the 

Survey Journal of April, 1985. 

 

From these documents it seems, after a trek from de Tuin in the Cape 

Colony the Baster people settled in Rehoboth and vicinity around 1871. 

Hermanus van Wyk was the Kaptein and, together with his councillors 

conducted the necessary negotiations with tribal governments such as 

the Namas and the Hereros. Another milestone was the drafting and 

acceptance of a Provisional Constitution during this trek to Rehoboth. 

This occurred at Warmbad on the 15th December, 1868. On the same date 

a "Volksraad" was elected and the previous appointment of Hermanus van 

Wyk, as Kaptein, was confirmed. 
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The Provisional Constitution, in revised form, was promulgated on the 

31st January, 1872. From time to time new laws were added to the 

Constitution which became known as the Parental Laws. These Laws were 

not restricted to purely constitutional matters but also included a 

number of civil and criminal laws. The Basters also had their own 

judges who continued to function until Proclamation No. 31 of 1924 was 

issued when this jurisdiction was transferred to the Magistrate's 

Court. 

 

During the German colonial administration a Treaty of Protection and 

Friendship was concluded between Kaptein Hermanus van Wyk and the 

German Emperor. In this Treaty "the rights and freedom which have been 

acquired by the Bastards at Rehoboth for themselves ..." were 

recognized. However the German administration continued to exert an 

everincreasing influence over the Baster government. General laws were 

automatically applied to the Rehoboth Gebiet. Police stations were 

opened at various places in Basterland and a District officer was 

appointed for the Basters. 

 

These interferences notwithstanding, the Kaptein and his Council 

continued to function. This was continued after the death of Hermanus 

van Wyk by his successor and son Neels van Wyk. 

 

The Council, which consisted of nine members who, although they had to 

be approved by the German Governor, continued to enact new laws and to 

exercise control over landed property. Budack concluded that there was 

little doubt that 
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throughout the German colonial period the Rehobothers continued with 

some form of local self-government. 

 

This situation remained unchanged throughout the military occupation 

of South West Africa by Union forces (1915 - 1919) and well into the 

period when South Africa became the mandatory for South West Africa. 

 

After lengthy negotiations between the Basters and the Union 

Government a draft proposal was put before a meeting of Burgers on the 

9th August, 1923. It was however rejected. This rejection 

notwithstanding, two members of the Executive Council of the Basters 

and some members of the Volksraad, signed the agreement on the 17th 

August, 1923. This aggravated the already internal dissension and 

conflict which then led to the forming of a New Council and which 

further led to open rebellion against the Government in 1925. 

 

As a result of the political dissension and conflicts amongst the 

community as well as the commission of illegal acts by an 

unconstitutionally elected provisional Kaptein and Volksraad, 

Proclamation No. 31 of 1924 was enacted whereby all powers of the 

Kaptein, the courts and officials appointed by the Council, were 

transferred to the Magistrate and his Court. In regard to the effect 

of Proclamation No. 31 of 1924 on any form of self-government of the 

Basters, Budack points out that the agreement of 1923 was never 

revoked. A number of its provisions were only suspended by the 

Proclamation. The New Council also continued to 
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function, albeit illegally, and they only disappeared from the scene 

during 1933. By Proclamation No. 9 of 1928 a gradual process of 

restoring some form of local government was introduced by the 

establishment of an Advisory Council consisting of three elected and 

three appointed members. By Proclamation No. 5 of 1935 the three 

appointed members were from then on also to be elected. The European 

magistrate was known by the title of Kaptein. The purpose of the 

Council was to advise the magistrate or Kaptein in regard to internal 

matters, such as loans and buying of land amongst citizens. The advice 

of the Advisory Council was almost always followed by the Kaptein. 

 

Gradually the political strife and dissension amongst the members of 

the community disappeared with the result that when an Advisory 

Council was elected on 11th April, 1933 it was then again representative of 

the whole community. From then onwards the Council spoke out, on 

numerous occasions, for the restoration and recognition of the 

traditional office of the Kaptein and complete self-government for the 

community. 

 

The full circle was completed when the South African Parliament 

accepted and passed Act No. 56 of 1976. Prior to that the Draft Bill 

which became Act No. 56 of 1976 was approved by the Baster Council. 

The Act "to grant selfgovernment in accordance with the Paternal Law 

of 1872 to the inhabitants of the Rehoboth gebiet ...'' provided for 

the election of a Kaptein for a period of 5 years. The Kaptein in turn 

could appoint four members who formed the Cabinet 
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and who exercised extensive legislative and executive powers. Laws 

promulgated by the Cabinet had to be approved by the Volksraad 

consisting of nine members. 

 

A Kaptein and Volksraad were elected in October, 1977 but, because of 

litigation concerning the outcome of the elections, the inauguration 

of the Kaptein, his Council and the members of the Volksraad could 

only take place on 2 July, 1979. The Kaptein so elected was the Second 

Applicant who held office until by Proclamation A.G. 32 of 1989 the 

powers granted by the Act were transferred to the Administrator-

General in anticipation and preparation for the Independence of 

Namibia which followed on 21 March, 1990. 

 

Over the years various legislative Acts, some of which I have already 

referred to, have been enacted which to a more or lesser degree 

affected the political situation of the Baster community. It is 

necessary, for purposes of this case, to take a closer look at some of 

these Acts. Proclamation 28 of 1923, which gave force of law to the 

agreement entered into between the Administration of South West Africa 

and the Kaptein and Council of the Basters, acknowledged the right and 

title of the community in the land then occupied by them and 

furthermore also recognized the right of the community to local self-

government in accordance with the Paternal Laws. 

 

As previously stated, political dissension amongst the members of the 

community led to the enactment of 
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Proclamation No. 31 of 1924 whereby as from 16th December, 1924: 

" ... and all persons acting under the authority of such Kaptein 

and Volksraad in whatever capacity shall cease to function within 

the territory occupied by the Rehoboth Community known as the 

GEBIET, situate in the District of Rehoboth and all and several 

the powers functions and duties vested by law in the Kaptein 

Council of the Kaptein and Volksraad respectively of the said 

Community shall vest in the Magistrate of the District of 

Rehoboth who shall exercise all such powers, functions and duties 

in accordance with the laws of the said Community present in 

force within the Gebiet ..." 

Furthermore in terms of the Proclamation the Magistrate was given 

power to take possession of all books, documents, papers and effects 

of whatsoever nature in the possession of or the property of the 

Kaptein and Volksraad as well as all money held by them in their 

official capacities. There can be little doubt that by Proclamation 31 

of 1924 the Kaptein and Volksraad were divested of their control over 

land pertaining to the Gebiet. Gradually, as was pointed out, the 

situation was changed with first the appointment of an Advisory Board 

by Proclamation No. 9 of 1928 and the further change thereof, later 

on, of its composition. 

Mention must also be made of the Rehoboth Affairs Proclamation, 1939, 

Proclamation No. 52 of 1939, which provides that the Rehoboth 

Community shall be entitled as an association of persons to acquire 

immovable property in addition to the land recognized by Proclamation 

No. 28 of 
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1923 and that such land shall be registered in the name of the Kaptein 

and Raad of the Community for and on behalf of the said Community. 

 

Another enactment which is of importance is the Registration of Deeds 

in Rehoboth Act, No. 93 of 1976 which provided for the registration of 

deeds in the Rehoboth Gebiet. Apart from setting up a deeds registry 

it furthermore provided in Section 13 (2) (b) (i) that no transfer of 

land shall take place without – 

 

"a document issued by the office of the Rehoboth Baster Community 

stating that the legal provisions and customs applying to the 

transfer have been complied with;" 

 

Furthermore references to the Rehoboth Baster Community in this Act 

are to be found in Sections 48, 49 and 52. The significance of such 

references in Act 93 of 1976 seems to me to have lost much of its 

force, for the adjudication of this part of the case, in the light of 

provisions such as Section 23, 25 and 34 of the Rehoboth Self-

Government Act No. 56 of 1976. Such provisions of the Deeds Act can 

only be logically explained on the basis that the Legislator, when it 

enacted the Deeds Act, foresaw the possibility that such Act may have 

to operate before Act 56 of 1976 became law and before the elaborate 

machinery set up by the Act was in place. 

 

Before dealing with Act No. 56 of 1976 it is in my opinion significant 

to note that when the Administrator-General suspended the operation of 

the Act by Proclamation A.G. 32 
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of 1989, the control over land and transactions in regard thereto, 

such as leases, etc., was also taken over by him, also in regard to 

property which, in terms of the First Applicant, was property owned by 

it and not the then Government of Rehoboth. Given the allegation by 

First Applicant that such land was privately owned, by itself, this 

control by the Administrator-General cannot be explained, and less so 

the acceptance thereof by the Community.  

 

Act No. 56 of 1976 (the Act) gave wide powers to the Kaptein's Council 

and the Legislative Authority of Rehoboth. In regard to the items set 

out in the schedule to the Act the Rehoboth Legislature had original 

legislative powers. In this regard Section 16(1) provided that, 

subject to the provisions of the Act, the Kaptein's Council and 

Legislative Council shall have the power – 

 
,,(a)  to make laws, not inconsistent with this Act in respect of      

all matters set out in the Schedule; and 

 

(b) to provide in any such laws for an amendment or the repeal of 

any law, including any Act of Parliament and any ordinance of 

the Legislative Assembly of the territory of South West 

Africa, in so far as it relates to any such matters and 

applies in Rehoboth or to any citizen of Rehoboth, whether 

such citizen is or is not resident within or outside 

Rehoboth, but within the territory of South West Africa." 

 
Sub-section 16(3) then provided that no Act of Parliament or 
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an enactment of the Legislative Assembly of South West Africa, in so 

far as it relates to any of the matters set out in the Schedule to the 

Act, shall apply to Rehoboth or to any of its citizens. The Schedule 

to the Act contained 52 items of a wide variety. 

 

The Act itself set up everything that was necessary for the effective 

government of the Rehoboth Gebiet. Sections 2, 3 and 4 established the 

Kaptein's Council, Legislative Council and Legislative Authority and 

Section 10 provided for the election of the Kaptein and members of the 

Legislative Council. Sections 7, 8 and 9 provided for a flag, national 

anthem and the official languages of Rehoboth. In Sections 13, 14 and 

15 provision was made for the transfer of administrative control 

powers, authorities and functions to the Kaptein's Council in which 

the executive government was vested in terms of Section 12. Section 25 

set up the Rehoboth Revenue Fund and determined what moneys were 

payable into the fund and the control thereof. Provision for the 

appropriation of the Revenue fund and other related matters was 

provided for in Sections 26, 27, 28, 29, 30 and 31. 

 

Section 32 contained provisions in regard to the magistrate's court in 

Rehoboth as well as the Basterhof whereas Section 33 dealt with 

prisons in terms of the Prisons Act, Act No. 8 of 1959. It is also of 

importance to note that all officers and employees of the Rehoboth 

Baster Community were transferred by Section 13 to the Government of 

Rehoboth in so far as they were employed in connection 
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with matters in respect of which the Legislative Authority of Rehoboth 

was empowered to make laws. 
 

As to the purpose of the Act it was stated that it was – 

 

"To grant self-government in accordance with the Paternal Law of 

1872 to the citizens of the "Rehoboth Gebiet" within the 

territory of South West Africa; for that purpose to provide for 

the establishment of a Kaptein's Council and a Legislative 

Council for the said "Gebiet"; to determine the powers and 

functions of the said councils; and to provide for matters 

connected therewith." 
 

In this regard the Preamble to the Act echoed the purpose when it 

stated – 

 

"Whereas it is the desire of the citizens of the 'Rehoboth 

Gebiet' that self-government within the territory of South West 

Africa be granted to them; 

 

And whereas the citizens of the said 'Gebiet' have great respect 

for their own traditions and the management institutions of their 

ancestors as embodied in their paternal laws; 

 

And whereas it is desirable to grant self-government to the 

people of Rehoboth on the basis of the proposals by the Baster 

Advisory Council of Rehoboth and at the request of the said 

people ..." 
 

Although there were various differences between the paternal laws of 

1872 and the Act, e.g. a Kaptein was no longer chosen for life, it 

must in my opinion also be accepted that the paternal laws formed the 

basis of the proposals put forward by the Baster Advisory Council of 

Rehoboth and 
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played a significant role in the drafting of the Act and the issues 

dealt with therein. 

 

Taking into consideration the history of the Baster people it seems 

that until the promulgation of Proclamation No. 31 of 1924, whereby 

the powers of the Kaptein and Volksraad were transferred to the 

magistrate, there was no necessity to distinguish between the Kaptein 

and Volksraad as a political entity on the one hand and the role 

played by them in a civil capacity on the other. By Proclamation No. 

31 of 1924 they had to relinquish their political role to the 

magistrate. This may have necessitated the promulgation of 

Proclamation No. 52 of 1939 whereby provision was made that the 

Rehoboth Baster Community would function as an association of persons 

and that land acquired by it shall be registered in the name of the 

Kaptein of the Community for and on behalf of the said Community. This 

situation continued until the promulgation of the Act when the Kaptein 

and Volksraad were again reinstated and could again take up their 

political function. 

Against this background the Court must now look at Section 23(1). This 

section provided as follows: 

"23. Transfer of land and other public property to the Government of 

Rehoboth - 

(1) From the date of commencement of this Act the ownership and 

control of all movable and immovable property in Rehoboth the 

ownership or control of which is on that date vested in the 

Government of the Republic or the administration of the 

territory of South West Africa or the Rehoboth 
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Baster Community and which relates to matters in respect of which 

the Legislative Authority of Rehoboth is empowered to make laws, 

shall vest in the Government of Rehoboth." 

(my underlining.) 

Not surprisingly the parties differed vehemently as to the meaning 

which the Court should give more particularly to the words "which 

relates to matters" as used in the section. The First Applicant opted 

for a restrictive interpretation on the basis, inter alia, that 

Section 23 took away rights and should therefore, on general 

interpretation principles, be limited as far as possible. First 

Respondent on the other hand submitted that the word "relates" is of 

wide import which was in no way restricted by the section or the 

context of the Act and which was intended to vest ownership of such 

property in the Government of Rehoboth. 

 

The obvious point to start with seems to me to determine the meaning 

of the word "relate" in the context in which it is used in the section 

and the context in which it is used in the Act itself. As was 

correctly pointed out by Mr Gauntlett the expression "which relates to 

matters" was also used in various other sections such as Section 13, 

15 and 16 (1) (b) and unless a contrary intention is clear the use of 

the same words in different sections of the Act leads to the 

presumption that it was intended to convey the same meaning. (See 

Schwikkard v Liquor Licensing Board for Area 32, 1970(4) S.A. 222 (D) 

.) Some argument centred on the question whether the words "which 

relates" referred to the words ownership or control or whether they 

referred to the word property. In my opinion this will make no 

material 
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difference whether it is the ownership or control that relates to 

matters in respect of which the Legislative Authority is empowered to 

make laws or whether it is the property. It seems to me that whichever 

construction is intended it will not really affect the interpretation 

of the Section. Furthermore it is common cause that all the particular 

properties forming the subject of this application were, immediately 

prior to the commencement of the Act, the property of the Rehoboth 

Baster Community. It follows therefore that if the Court should come 

to the conclusion that Section 23(1) effectively vested ownership of 

these properties in the Government of Rehoboth the issue of control in 

terms of the section, and the effect thereof, falls away. 

 

In the Shorter Oxford English Dictionary (3rd edition, 1990 repr.) Vol 

II, p. 1786 the following meanings are ascribed to the word "relate", 

namely: 

 

"to connect, establish a relation between; logic. One of two 

objects of thought between which a relation subsists; to be 

related, have relation, stand in some relation, to another thing" 
 

The use of the words in relation to or relating to in other 

legislative Acts show, from a discussion thereof in various cases, 

"that it is susceptible of a wide meaning". See in this regard R v 

Chimbuvu 1960(1) S.A. 205 (S.R.) at 207 F - G; United Dominions 

Corporation (S.A.)Ltd. v Tyrer, 1960 (3) S.A. 321 (T.P.D.) at 323 A; 

Shalom Investments (Pty) Ltd. v Dan River Mills Inc. 1971 (1) S.A. 689 

(A.D.) at 704 
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H and Miele et Cie GmbH & Co v Euro Electrical (Pty) Ltd, 1988 (2) 

S.A. 583 (A.D.) at 599 H - I. The wide meaning of the words is of 

course subject to the context in which they are used and the object of 

the legislation, and as such they can also be construed narrowly. I 

agree with what was said by CORBETT, J.A. (as he then was), in the 

Miele-case, supra, namely that any attempt to define the meaning of 

the words "in relation to" more closely would be both difficult and 

imprudent (p. 599 I). See also Mak Mediterranee SARL v The Fund 

Constituting the Proceeds of the Judicial Sale of M.C. Thunder, 1994 

(3) S.A. 599 at 606 E. 

 

In the context in which the words, "which relates to", were used in 

the section I could find no indication which points away from the 

ordinary wide meaning of the words. This, in my opinion, is further 

fortified by the use of the same words in other sections namely 13, 15 

and 16 (1) (b) of the Act, where again there was no indication that a 

narrow or strict construction was intended. See especially Section 

16(1) (b) which circumscribes the legislative powers of the governing 

authorities of the Rehoboth Gebiet, and which must, to serve its 

purpose as a constitutional document, be given a wide and liberal 

meaning. This is so if regard is had to the object and purpose of the 

Act, namely to give the powers of self-government to the community on 

the basis of the Paternal Laws of 1872. This is also evident from the 

wide powers set out in this section whereby, in regard to those 

matters which relate, the Legislative Authority was given the power to 

repeal or amend any Act of Parliament or ordinance of the Legislative 

Assembly of South West Africa. 
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Therefore also in the context of the other sections in the Act in 

which the same words were used and in the Act itself, there is no 

indication that the Legislature intended that these words used in 

Section 23(1) should be narrowly construed or be construed 

differently. 

 

Mr de Bruyn submitted because the Act is a constitutional instrument 

and because Section 23 takes away rights, the Court should construe 

the section narrowly so as to preserve and protect those rights. In 

this regard, and because of the reference to "land and other public 

properties" in the head note to Section 23, Counsel submitted that the 

Court should draw a distinction between public property which is used 

for governmental purposes and property which is used for commercial 

purposes. It was then submitted that Section 23 only intended to vest 

ownership of property in the Government of Rehoboth which was used in 

the former capacity, i.e. for governmental purposes. 

 

Apart from the fact that I find it difficult to read such a meaning 

into Section 23 of the Act I do not agree with Mr de Bruyn that 

Section 23 was intended to take away rights. As was submitted by Mr 

Gauntlett, and as previously set out by me, the purpose of the Act was 

to grant self-government to the people of Rehoboth. This was done on 

the basis of proposals by the Baster Advisory Council of Rehoboth, 

which, prior to 1976, served as a broadly representative body of the 

Community. These functions and those of the magistrate were to be 

taken over by the new Government of Rehoboth. I further agree with Mr 

Gauntlett that in relation to matters 
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falling within the ambit of self-government it was the intention that 

the three bodies specified in Section 23, would, generally speaking, 

fade from the constitutional scene and be replaced by the new 

Government. 

 

It is an historical fact that matters pertaining to land were always 

controlled by the Kaptein and Council. (See Budack and the article by 

P.A.L. van der Heuwel "The survey and tenure of land in Rehoboth, 

South West Africa 1870 - 1984" published in the S.A. Survey Journal, 

April, 1985.) Then by Proclamation No. 31 of 1924 the functions of the 

Kaptein and Council were taken over by the magistrate who also took 

over all control and issues in regard to land. The powers vested in 

the magistrate by Proclamation 31 of 1924 could and did not vest 

ownership in him, but only control. By the Act ownership was vested in 

the Government of Rehoboth and the agreed facts set out in the various 

agreements and Rule 37 minutes demonstrate the full and exclusive 

control over the land exercised by the Rehoboth Government. This is to 

an extent supported by Proclamation A.G. 32 of 1989 when the powers of 

the Rehoboth Government were transferred to the Administrator-General 

and he then exercised control over the land which now forms the 

subject matter of this application. This in my opinion is at least an 

indication that at that stage the land was regarded by all as the 

property of the Rehoboth Government. 

 

As was submitted by Mr Gauntlett, as far as the S.A. Government and 

S.W.A. Administration was concerned, Section 23 was the vehicle 

whereby a pro tanto form of state 
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succession was achieved which allowed the Rehoboth Government to 

pursue the objects of self-government with no evident anomaly for 

either governments or, for that matter, the Rehoboth Government. 

Likewise, for the Community itself, there existed no anomaly because 

where land it owned or controlled related to a scheduled matter, this 

would now vest in its own government. Land owned or controlled by 

individual Rehoboth residents in their private capacities, would not 

be affected. The only limitation set out in the section was that the 

ownership or control must have been vested  in one of the three 

specified bodies at the commencement of the Act and must have related 

to one or more of the matters set out in the Schedule. 

 

A further indicia which in my opinion also supports the wide meaning 

of Section 23 contended for by counsel for the First Respondent is 

Section 25 of the Act. The relevant part provides as follows: 

 

“25 (1) There shall be a Rehoboth Revenue Fund, into which 

shall be paid all revenue raised by or accruing to the 

Government of Rehoboth. 

 

(2)  As from a date determined by the Minister there shall 

be paid into the Rehoboth Revenue Fund - 

 

(a) all moneys payable - 

(i) .....................  

(ii) .....................  

(iii).....................  

(iv) in terms of any provision resolution or practice, 

to the fund of the Rehoboth Baster Community, and all 

moneys 
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standing to the credit of that fund;" 

 

By Section 25 the Act effectively and completely again vested the 

Kaptein and Council with all the powers they previously had. First of 

all, by Section 13, all personnel of the Community, in so far as they 

were employed in relation to matters in respect of which the Rehoboth 

Government were empowered to make laws, were transferred to the 

Government. Secondly the ownership of all land which previously vested 

in the Rehoboth Baster Community now vested in the Rehoboth Government 

in terms of the provisions of Section 23 and in so far as that land 

related to matters in regard to which the Rehoboth Government was 

empowered to make laws. Lastly, by Section 25 of the Act, all moneys 

payable to the Rehoboth Baster Community and all funds to its credit 

were to be paid into the Rehoboth Revenue Fund which "shall be 

appropriated by the Legislative Authority of Rehoboth for the 

administration of Rehoboth generally ...” (Section 26.) 

 

The words used in these sections are generally wide and, taking into 

consideration all the indiciae to which I have referred, it was 

intended to be of wide import to meet the object and purpose of the 

Act as previously set out. 

 

In all the circumstances I cannot accept the narrow construction of 

Section 23 as contended for by Counsel for the First Applicant. 

Dealing with a specific legislative enactment such as Section 23, 

cases such as Rondebosch Municipal Council v Trustees of the Western 

Province Agricultural Society, 1911 AD 271, referred to by Counsel 
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for the First Applicant, are of little help. 

 

In that particular case the Court had to interpret Section 115 of Act 

45 of 1882. The appellant, who was a voluntary association, occupied 

land within the Municipality of Rondebosch and the question was 

whether they were in terms of Section 115 exempted from paying rates. 

It was contended that they were a public body who used the land for 

public purposes. The Court rejected the contention and per Lord de 

Villiers, C.J., found on p. 281 of the report that to qualify for 

public purposes " the land must be used for the exercise of such 

functions of the Government as the Government may constitutionally 

delegate to the person or public body." 

 

There is in my opinion no comparison between Section 23 on the one 

hand and Section 115 on the other hand. In the latter provision the 

Court was called upon to determine what is the meaning of land used 

for public purposes in terms of the provisions of Act 45 of 1882. That 

is not what the Court is called upon to determine in regard to Section 

23. The Court is not called upon to determine what is or is not public 

land. In terms of Section 23 all movable and immovable property in 

Rehoboth, the ownership of which vested in the Rehoboth Baster 

Community at a specific date shall vest in the Rehoboth Government in 

so far as that ownership or property relates to matters in respect of 

which the Government was empowered to make laws. There is, in the 

instance of Section 23, in my opinion no basis to limit the transfer 

of such land to land which was owned by the 
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Community for public purposes. The use of the word all, before movable 

and immovable property, makes that abundantly clear. To limit the wide 

meaning of Section 23 in the way which was contended for will mean not 

only, that the Court will have to read words into the section, which 

in my opinion is in the circumstances impermissible, but that the 

Court will have to give to Section 23 a meaning which is directly in 

conflict with the wide meaning of the words used in the section itself 

and the other indiciae to which I have already referred. 

 

It is now necessary to determine whether the properties forming part 

of First Applicant's application relate to the matters set out in the 

Schedule. To this extent the summary of Common Cause Facts as well as 

the various Rule 37 minutes containing inter alia admissions, the 

Kaptein's Resolutions and Budget Schedule, are relevant. Before 

dealing with the individual properties it can be stated in general 

that in regard to most, if not all of the said properties, that they 

were predominantly used for livestock grazing and farming. 

 

For purposes hereof it is necessary to quote the summary of 

Common Cause Facts. This document provides as follows: 

 

“1. This Summary of Common Cause Facts is prepared as a result of 

the extended pretrial proceedings in this matter. It is 

intended to serve as a cumulative summary; the parties are 

however by agreement entitled to refer to the preceding pre-

trial minutes (attached and marked "A") in clarification or 

amplification of any aspect, should they consider this 

necessary or expedient. 
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2. It is not the intention of the parties to adduce further 

oral evidence outside the ambit of this summary and the 

preceding pre-trial minutes, subject to 3 below. 

 

3.  The parties are agreed that the attached plan, marked "B", 

is to be received by the court as evidence, without 

requiring further proof. 

 

4. It is recorded that it is common cause that the properties 

concerned (and dealt with below) were owned as at the 

relevant date (being 10 December 1976, the date upon which 

the Rehoboth Self Government Act 46 of 1976 came into 

operation) by the Rehoboth Baster Gemeente being registered 

either under that name or that of the Kaptein and Raad for 

and on behalf of the Rehoboth Baster Gemeente. 

 

5. It is further common cause that pursuant to the provisions 

of Section 25(2) of the Rehoboth Self-Government Act, 1 

April 1978 was determined as the date on which the amounts 

of money referred to in that subsection were to be paid into 

the Rehoboth Revenue Fund. 

 

 6. The parties are agreed, regard being had to the issue 

referred to oral evidence by this court, that the uses to 

which the properties in dispute were applied as at 10 

December 1976 were as follows: 

 

6.1 Rehoboth Townlands No. 302: Size + 56 962,7 Ha 

(a) At the outset, it is recorded that Rehoboth 

Townlands East No. 301 existed under separate title 

from Rehoboth Townlands no. 302 from 
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1944. It is further common cause that Rehoboth 

Townlands No. 302 was itself however not subdivided 

into portion 1, portion 2 and the remainder thereof, 

prior to the relevant date (10 December 1976). It is 

further common cause that the general survey conducted 

in respect of this property was itself not completed by 

the relevant date. It is also common cause that Erf No. 

212 was registered under separate title from 1958 in 

the name of the Government of the Territory of South 

West Africa, and that it was still so registered as at 

the relevant date. The status of erf 212 in these 

proceedings is dealt with in paragraph 8 below. 

 

(b)  For purposes of convenience, this property will be 

dealt with under two headings, namely the Town Area and 

the Farm Area. The latter comprised the whole of the 

property save for the Town Area as described below. 

 

  (c) Farm Area 

 

It is a common cause that the Farm Area was used for 

grazing and livestock farming. The Magistrate in his 

capacity as Kaptein and Raad of the Rehoboth Baster 

Community entered into a substantial number of 

agreements of lease with various persons as lessees. 

Many of the leases 
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contained conditions relating to the number of stock to 

be kept on the land and the use and the provision of 

improvements on the properties concerned (such as 

fences and water installations). Permission was granted 

to lessees to drill boreholes and/or dig wells, or to 

erect fences (as regards which compensation was paid to 

the relevant lessee), and permission was granted in 

certain instances for the cutting of trees and the use 

thereof as fencing poles. 

 

It was also provided that the rent payable by lessees 

was to be paid into the Rehoboth Baster Community Fund. 

Inspections were carried out by officials to ascertain 

the number of stock on leased land. In certain 

instances the Magistrate granted permission for hunting 

on the land concerned and for the subletting thereof. 

 

This area was divided into camps (as described by the 

deponent Platt at Record 659, paragraph 7). 

 

  (d) Town Area 

 

This comprised a built-up area and some open land in 

the immediate vicinity thereof used primarily for 

collective grazing and informal livestock farming 

purposes. This part was controlled by the Magistrate in 
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his aforesaid capacity and entailed an administration 

by him in the course of which services of the kind 

ordinarily rendered in respect of townships 

administration, such as sanitation, water and streets 

were provided and regulated. This included the purchase 

and control of vehicles and other equipment and the 

employment of officials for such purposes. In this 

regard, budgets were approved annually relating to 

items set out in the attached schedule marked “C”. 

 

The parties are in agreement that on the relevant date, 

at least, the places mentioned in paragraph 15.5(a) - 

(p) (excluding (h) and (o)) of Stellmacher's affidavit 

were on this property. In addition it is common cause 

that the places mentioned in' paragraph 15.4 (a) - (f) 

and (i) - (j) of Stellmacher's affidavit were on the 

property known as Erf 212. No separate land titles 

existed in relation to such places. 

 

The hall referred to in paragraph 15.5(k) of 

Stellmacher's affidavit was known as the Hermanus Van 

Wyk Memorial Hall and was administered and controlled 

at the relevant date by the Magistrate in his aforesaid 

capacity after consultation with the Baster Advisory 

Council. 
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6.2  Rehoboth Townlands East No. 301: Size ± 1230,3 Ha 

It is common cause that as at the relevant date, this 

property was put to the same use as that described in 

relation to the Farm Area of Rehoboth Townlands No. 302 

and that everything stated in paragraph 6.1 (c) supra 

applies mutatis mutandis in relation to this property 

(excluding the last paragraph thereof and the existence 

of camps). The parties are further in agreement that a 

school was situated on this property. It is common 

cause that the teachers were paid and educational 

matters controlled by the Government of South Africa. 

 

6.3  Groot Aub: Size 8597,3 Ha 

It is agreed that this property was used for the same 

purpose as described in relation to the Farm Lands of 

Rehoboth Townlands No. 302 and that everything stated 

in paragraph 6.1 (c) supra applies mutatis mutandis in 

relation to this property (excluding the last paragraph 

thereof and the existence of fences thereon). It is 

further agreed that there was a school on the property, 

the administration and control of the school property 

was exercised by the Magistrate in his aforesaid 

capacity. It is common cause that the teachers were 

paid and all 
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educational matters were controlled by the Government 

of South Africa. It is further common cause that a 

foreman collected rentals owing by lessees in respect 

of their aforesaid use of the property for grazing and 

livestock farming, and that such rentals were paid into 

the Rehoboth Baster Community Fund. 

 

6.4  Nauaspoort: Size 8404,3 Ha 

 

It was common cause between the parties that the 

property was applied to the same use, as described with 

regard to Rehoboth Townlands No. 302 above and that 

everything stated in paragraph 6.1 (c) supra applies 

mutatis mutandis in relation to this property 

(excluding the last paragraph thereof and the existence 

of fences thereon). 

 

6.5  Quises: Size 6617,3 Ha 

It is common cause that this property was applied to 

the same use as described in connection with Rehoboth 

Townlands No. 302 above and that everything stated in 

paragraph 6.1 (c) supra applies mutatis mutandis in 

relation to this property (excluding the last paragraph 

thereof and the carrying out of inspections). 

 

6.6  Sandputs: Size 8872 Ha 
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It is common cause between the parties that this 

property was applied to the same use as that 

described in connection with Rehoboth Townlands No. 

302 as described above and that everything stated 

in paragraph 6.1 (c) supra applies mutatis mutandis 

in relation to this property (excluding the last 

paragraph thereof).” 

 

References herein will also be made to the Kaptein's Resolutions and 

the Budget Schedule. However because of the voluminousness of these 

documents it will be impractical to set them out in this judgment. 

 

Taking into consideration the use which was made of the affected 

properties on the relevant date, I am of the opinion that each and 

everyone of these properties related to matters set out in the 

Schedule to the Act and have consequently, in terms of the provisions 

of Section 23 of the Act, vested ownership in the Government of 

Rehoboth. I will deal with the properties individually. 

 

1. Townlands 302: 

 

The ownership of this property relates to the following 

items set out in the Schedule: 

 

(i) Item 3; "Control over the residence and settlement 

of persons in Rehoboth who are not citizens of 

Rehoboth"; (See Kaptein's resolutions.) 
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(ii) Item 5; "The establishment and control of municipal 

institutions and other local authorities, and the 

planning and establishment of townships in Rehoboth." 

(Kaptein's resolutions.) 

 

(iii) Item 21; "Agriculture, including soil and veld conservation, 

stock improvement, development, control, maintenance 

and conservation of water supplies and water sources, 

prevention of soil erosion, irrigation, control and 

conservation of exotic and indigenous forests and 

trees, combating of veld fires, brand marks and stock 

and veterinary services in Rehoboth ..." (Summary.) 

 

(iv) Item 24; "Subject to the provisions of this Act, the purchase, 

sale, hypothecation and alienation of land in 

Rehoboth." (Budgets.) 

 

(v) Item 26; "Matters relating to land and land settlement in 

Rehoboth." (Kaptein's resolutions.) 

 

(vi) Item 29; "All health matters in Rehoboth, including the 

management and control of clinics and the control, 

appointment and duties of district surgeons ..." 

(Budgets.) 

 

(vii) Item 30; "All educational matters, including primary, higher, 

adult, agricultural and technical education in 

Rehoboth." (Summary.) 

 

(viii)Item 32; "Housing, including economic and sub economic housing 

schemes in Rehoboth." (Kaptein's resolutions and 

Budgets.) 
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(ix) Item 45; "The restriction, regulation and control of horseracing 

and other racing and of betting and wagering in 

Rehoboth." (Summary.) 

(x) Item 48; "The establishment, control, management and regulation of 

cemeteries and crematoria and the regulation of matters 

relating to the removal and disposal of dead bodies in 

Rehoboth." (Summary and Kaptein's resolutions.) 

2. Townlands East 301: 

The ownership of this property related to the following items set out 

in the Schedule: 

(i) Item 14; "The collection of and control over all revenue."      

  (Summary and Kaptein's resolutions.) 

(ii) Item 21;  As previously set out. (Summary.) 

(iii) Item 22; "Fish and game preservation in Rehoboth." 

(Summary.) 

(iv) Item 26;  As previously set out. (Kaptein's resolutions and 

Summary.) 

(v) Item 30;  As previously set out. (Summary.) 

(vi) Item 42; "The conservation of flora and fauna and the 

destruction of vermin in Rehoboth." (Summary.) 

3. Groot Aub: 

The ownership of this property related to the following items set out 

in the Schedule: 



41 

 

(i) Item 4;  "The control and licensing of trading and business 

in Rehoboth." (Summary and Budgets.) 

 

(ii) Item 14;  As previously set out. (Summary and Budgets.) 

 

(iii) Item 21; As previously set out. (Summary.) 

 

(iv) Item 22;  As previously set out. (Summary.) 

 

(v) Item 24;  As previously set out. (Kaptein's resolutions.) 

 

(vi) Item 26;  As previously set out. (Kaptein's resolutions.) 

 

(vii) Item 30; As previously set out. (Summary.) 

 

(ix) Item 42;  As previously set out. (Summary.) 

3. Kanaspoort, Ouises and Sandputs: 

The ownership of these properties related to the following items set 

out in the Schedule: 

Items 14, 21, 22, 24, 26 and 42 all set out previously.(See the 

Summary, Kaptein's resolutions and Budget.) 

 

Before I examine the effect of Schedule 5 of the Constitution in 

regard to these properties there are further submissions and 

alternative arguments raised by Mr De Bruyn in regard thereto with 

which I have to deal. 
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With reference to the property Townlands 302 Mr de Bruyn, on the 

strength of the case of Mabo and Others v The State of Queensland 

(1992) 175 CLR 1, submitted that the fact that some part of the 

property related to the matters set out in the Schedule, it does not 

follow that the whole property so relates. However the evidence is 

that the farm area was used for grazing and livestock farming and as 

such related to items such as Item 21. See also Item 37. 

 

In the alternative it was submitted that if the ownership of these 

properties vested in the Government of Rehoboth such ownership was of 

a fiduciary nature and was held by the Government for and on behalf of 

the Rehoboth Baster Community. Because the property now vests in First 

Respondent it is tantamount to an expropriation and the First 

Applicant is therefore entitled to compensation in terms of Article 

16(2) of the Constitution. 

 

To place such a construction on Section 23 will again mean that words 

will have to be read into the section. The section is clear, it is 

ownership which vests in the Government of Rehoboth in regard to those 

properties which relate to the matters set out in the Schedule to the 

Act. Ownership cannot in my opinion be equated with a form of 

trusteeship where the trustee holds on behalf of a third party. The 

duty placed upon the Legislative Authority of Rehoboth by Section 3(4) 

of the Act, to consult with the citizens of Rehoboth, cannot in my 

opinion change the meaning of Section 23. 
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It was further, in the alternative, submitted by Counsel that if the 

Court should find that the vesting of ownership in accordance with 

Section 23 of the Act was not of a fiduciary nature but denuded the 

First Applicant of all its right, title and interest in the property 

then that vesting also amounted to an expropriation for which the 

First Applicant should be compensated. 

 

The fallacy of this argument is that if any expropriation took place, 

it took place as a result of the operation of Section 23 of the Act at 

the specified time and has nothing to do with the operation of 

Schedule 5 of the Constitution. That being the case there is no basis 

on which First Respondent can be held liable for the payment of 

compensation to the First Applicant. In any event I am of the opinion 

that the effect of Schedule 5 is not to expropriate but to transfer 

state land, hitherto controlled or owned by second tier governments, 

and which, as a result of the Namibian Constitution, ceased to 

function, to the Government of Namibia. The submissions of Mr de Bruyn 

in this regard must therefore be rejected. 

 

Strong reliance was placed, by Counsel for the First Applicant, on 

Sections 48, 49 and 52 of the Registration of Deeds in Rehoboth Act, 

Act No. 93 of 1976. It was submitted that Act 93 of 1976 and Act 56 of 

1976 complement each other and bearing in mind the provisions of 

Sections 48,49 and 52 the wide interpretation of section 23, contended 

for by Counsel for the First Respondent, is not competent. 
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Section 48 required proof of the payment of all taxes and other moneys 

to the Rehoboth Baster Community before the Registrar of Deeds might 

register any transfer of land, or issued any land title or complied 

with any request to furnish any document which related to land in 

Rehoboth. Section 49 further provided that any money paid in terms of 

Act 93 of 1976 shall be paid for the benefit of the Rehoboth Baster 

Community. Section 52 made the Rehoboth Baster Community liable for 

mala fide or negligent acts or omissions performed by the office of 

the Registrar of Deeds. 

 

I agree with Counsel for the First Applicant that there is a close 

connection between the Self-Government Act and Act No. 93 of 1976. 

These Acts were both promulgated respectively on 10 December, 1976 and 

18 June, 1976. 

 

The provisions set out in sections 48, 49 and 52 seem to me to have 

been necessary, bearing in mind the background history of the Rehoboth 

Community relating to the ownership of the land, because of the 

uncertainty when the institutions provided for in the Act would be in 

place. This depended inter alia on an election of the Kaptein and 

other office bearers and, as it is, a self-government for Rehoboth 

only came into existence on 2 July, 1979. It was only after the 

inauguration of the Government of Rehoboth that Sections such as 25, 

26, 27 and 28 could take effect. To this extent Section 29 for 

instance provides that no withdrawal shall be made from the Rehoboth 

Revenue Fund without a warrant signed by the Kaptein. The date on 

which moneys were to be paid into the Rehoboth Revenue Fund was 
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still to be determined by the Minister. This date was later on 

determined by the Minister as the 1st April, 1978, and was two years 

after the Act was promulgated. (Section 25.) From then onwards all 

such moneys would be paid into the Revenue Fund. That included all 

moneys payable in terms of any provision, resolution or practice to 

the fund of the Rehoboth Baster Community and included also all moneys 

standing to the credit of such fund. (Section 25 (2) (a) (iv) .) To 

this must be added Section 25 (2) (b) which provided that "all revenue 

and income, including licence fees, taxes, fees of office, fines, 

forfeitures, rents and other moneys deriving from or in the course of 

the administration of those matters in respect of which the 

Legislative Authority of Rehoboth is in terms of this Act empowered to 

make laws ..." 

 

In this regard Item 37 of the Schedule to the Act is relevant in that 

it empowered the Legislative Authority to make laws in regard to "the 

registration of deeds and the survey of land in Rehoboth". In the 

light of these provisions of the Act it is in my opinion not wrong to 

say that all possible sources of income previously earmarked for the 

Rehoboth Community were effectively channelled to the Revenue Fund of 

the Government of Rehoboth. Again it is relevant to note that the 

personnel manning the office of the Rehoboth Baster Community was 

transferred to the extent provided for in Section 13 to the Government 

of Rehoboth and the ownership of the Baster Community in land was 

dealt with in terms of Section 23 and the existing and prospective 

funds of the Baster Community became part of the Rehoboth 
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Revenue Fund in terms of Section 24. 

 

In the light of the specific provisions of the Act Sections 48 and 49 

of Act No. 93 of 1976 were denuded of all content and their relevance 

as an aid to interpret Section 23 non existent. In view of the 

foregoing the liability of the Baster Community for mala fide and 

negligent acts and omissions of the Registrar's office may, at the end 

of the day, create an anomaly which could and should have been 

addressed by the Rehoboth Government using their legislative powers in 

terms of Item 37 of the Schedule. If this gives rise to an anomaly it 

cannot be helped. It does however not detract from the interpretation 

given to Section 23 set out herein before. In terms of the provisions 

of Section 13 read with Item 37, the Registrar of Deeds with his 

personnel became officials of the Rehoboth Government. 

 

As far as First Applicant's money claims are concerned it seems to me 

that these are based inter alia also on the provisions of Sections 48 

and 49 of the Deeds Act. The money stood at Independence to the credit 

of the Government of Rehoboth and it is now claimed that part thereof 

belonged to the First Applicant. This is denied by the First 

Respondent. 

 

It is furthermore alleged by the First Applicant that the First 

Respondent has since Independence collected for its own benefit and 

without the consent of the First Applicant moneys which were, and 

thereafter became, due to the First Applicant for its own benefit. In 

regard to this claim Mr 
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De Bruyn conceded that it falls away if the Court should come to the 

conclusion that all the property in question became the property of 

the First Respondent on the application of Schedule 5 of the 

Constitution. 

 

This concession seems to me to have been correctly made. However if 

that is the case after Independence, it in fact means that all the 

sources from which the money now claimed came from were sources which, 

as a result of the application of Section 23 of the Act, became the 

property of the Government of Rehoboth prior to Independence. This is 

so because Schedule 5 only applies to the property of the Government 

of Rehoboth. In other words the concession made does not only reflect 

upon the situation after Independence but, if drawn to its logical 

conclusion, it also clearly means that the moneys now claimed by the 

First Applicant were derived from sources which were prior to 

Independence the property of the Rehoboth Government. 

 

There is no logical explanation for drawing a distinction between 

money collected and paid into the coffers of the Rehoboth Government 

before Independence and the collecting of that money after 

Independence. If Schedule 5 applied to those funds it follows that the 

funds must have been the property of the Rehoboth Government. 

 

Although the concession was not meant to include also moneys collected 

prior to Independence a reading of the various provisions of the Act 

makes it clear, in my opinion, that it cannot be otherwise. In this 

regard I am again referring to 
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the specific provisions set out in Sections 13, 23, 25 (2) (a) (iv) , 

25 (2) (b) and also the Schedule to the Act. To this must be added the 

historical background as well as the purpose and object of the Act. I 

have already dealt herein before with the effect of the provisions of 

the sections set out above and do not wish to repeat it. In my opinion 

the money claims of the First Applicant are covered and fell within 

the ambit of the various sections referred to above. 

Regarding the transfer of certain property on Independence to the 

Government of Namibia, Art. 124 of the Constitution provides as 

follows - 

"The assets mentioned in Schedule 5 hereof shall vest in the 

Government of Namibia on the date of Independence." 

Schedule 5 of the Constitution then provides as follows - 

"(1) All property of which the ownership or control immediately 

prior to the date of Independence vested in the Government of the 

Territory of South West Africa or in any Representative Authority 

in terms of the Representative Authorities Proclamation, 1980 

(Proclamation AG 8 of 1980), or in the Government of Rehoboth, or 

in any other body, statutory or otherwise, constituted by or for 

the benefit of such Government or Authority immediately prior to 

the date of Independence, or which was held in trust for or on 

behalf of the Government of an independent Namibia shall vest in 

or be under the control of the Government of Namibia. 

 

(2) For the purpose of this Schedule, "property" shall, without 

detracting from the generality of that 
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term as generally accepted and understood, mean and include 

movable and immovable property, whether corporeal or incorporeal 

and wheresoever situate, and shall include any right or interest 

therein. 

 

(3) All such immovable property shall be transferred to the 

Government of Namibia without payment of transfer duty, stamp 

duty or any other fee or charge, but subject to any existing 

right, charge, obligation or trust on or over such property and 

subject also to the provisions of this Constitution. 

 

(4) The Registrar of Deeds concerned shall upon production to him 

or her of the title deed to any immovable property mentioned in 

paragraph (1) endorse such title deed to the effect that the 

immovable property therein described is vested in the Government 

of Namibia and shall make the necessary entries in his or her 

registers, and thereupon the said title deed shall serve and 

avail for all purposes as proof of the title of the Government of 

Namibia to the said property." 

 

Some time was spent by Counsel on both sides in regard to the 

interpretation of Schedule 5. This argument was mostly addressed to 

the issue of "control" of property by one of the bodies mentioned in 

Section (1) and the effect of the Schedule on the transfer of such 

control. As far as ownership of any property, movable or immovable is 

concerned, the provisions of the Schedule are in my opinion clear. 

Ownership shall on Independence vest in the Government of Namibia. The 

definition of property as contained in paragraph (2) is also wide 

enough to include money owned by any of the bodies mentioned in 

paragraph (1). It follows therefore from the findings made by me that 

the property of the Government of Rehoboth immediately before 
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Independence, was, by operation of Art. 124 and Schedule 5 of the 

Constitution, transferred to the Government of Namibia. As this 

includes all the immovable property with regard to which the 

application was launched as well as the claims with regard to the 

ownership in the money and the consequent debatement of the accounts 

in connection therewith, the application of the First Applicant must 

be dismissed with costs. As far as costs are concerned Counsel on both 

sides were agreed that this should include the costs incumbent on the 

employment of two Counsel. I agree with Counsel. 

 

Lastly there is still the matter as to who should pay the costs for 

the postponement on the 5 September 1994. Notice to discover was 

served on the attorneys for the First Respondent on the 26 July, 1994. 

They were, in terms of Rule 35(1), given 20 days to make discovery. 

Discovery was made by the First Respondent on the 15 August, 1994, 

well before the 23 August, 1994 which was the date before which 

discovery was to be made. A notice of objection was then filed by the 

attorneys for First Applicant against the way in which some 155 

separate files and their contents were discovered by First Respondent. 

This objection was served on the First Respondent on 29 August, 1994. 

On 2 September, 1994 First Respondent's attorneys replied to the 

objection raised by First Applicant and informed them that the files 

were discovered as bundles of documents which were consecutively 

numbered. In the meantime further correspondence was exchanged between 

the attorneys inter alia a letter dated 18 August, 1994 from the 

attorney for 
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First Applicant asking consent to have an earlier inspection of the 

documents discovered. This letter followed upon the letter dated 12 

August, 1994 wherein an informal agreement between the parties was 

confirmed to the effect that, if needed, strict compliance with the 

provisions of Rules 35(3) and (6) will not be required and that the 

documents will be made available on informal written request. 

Attorneys for First Respondent did not react to the letter dated 18 

August, 1994. Thereafter notices to produce specific documents in 

terms of Rule 35(12) and dated 30 and 31 August, 1994 respectively 

were complied with. From a letter dated the 1 September, 1994 it seems 

that First Applicant's attorneys only saw the 155 files on the 1st 

September, 1994. 

 

The application by First Applicant for a postponement was based on the 

grounds that it was taken by surprise because of the volume of 

documents discovered by the First Respondent, the late discovery of 

the file pertaining to Erf No. 212, the fact that some documents were 

not paginated, the fact that the documents discovered were not 

translated and that summaries of the contents of the files were handed 

over to the First Applicant at a late stage. 

 

Rule 35(1) enjoins a party to discover not only documents on which he 

will rely for his case but all documents, which are relevant to the 

case. (See Rellams (Pty) Ltd v James Brown and Hamer Ltd, 1983(1) S.A. 

556 (NPD) at 560 A - D.) In the circumstances, and bearing in mind the 

knowledge of all parties that for instance the use of various 

properties over a long time was relevant, it was certainly foreseeable 

that 
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the documents to be discovered would be voluminous. 

 

In the light thereof the First Applicant's notice of discovery should 

have been served much earlier. Taking into consideration the time laid 

down by Rule 35(1) and 35(6) First Respondent, if it had insisted 

thereon, was only required to allow inspection of the documents on the 

7 September, 1994 i.e. two days after the trial had already started. 

The predicament in which First Applicant later on found itself to be 

was therefore partially of its own making. I say partially because if 

First Respondent had reacted timeously to the letter of the 18 August, 

1994 there is a possibility that something could have been salvaged. 

However First Applicant's insistence to be provided with translations 

in English of the contents of the files, which were in Afrikaans, and 

to be provided with summaries makes that doubtful. As far as 

translations are concerned I agree with Mr Maritz's submission that 

the party who actually produced documents in Court carries the burden 

to have those documents translated. In so far as First Respondent 

wanted to produce documents in Court he was responsible for the 

translation and likewise the burden rested on the First Applicant in 

regard to documents it wanted to produce, even if those documents 

originated from documents discovered by the First Respondent. (See 

in this regard Tarry & Co. Ltd v Matatiele Municipality, 1965(3) S.A. 

131 (E.C.D.) at p. 135 A - D.) 

 

Similarly there is no duty on the First Respondent to provide 

summaries. Such summaries would have assisted the 
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Court and/or the First Applicant but nothing more can be said about 

it. The fact that certain documents were not numbered and the late 

discovery in regard to Erf 212 would, standing by itself, not have 

justified a postponement. Erf 212 is not one of the properties in 

regard to which this application was brought and only featured in the 

answering affidavit of one of First Respondent's deponents, Dr 

Stellemacher. 

 

The matter was postponed because it was quite obvious that the various 

documents would play an important role in the case and that it was 

necessary that Counsel should be afforded time to study such 

documents. As it is the opportunity that was given to Counsel resulted 

in a significant shortening of the proceedings and the consequent 

saving of costs. 

 

The studying of the documents has no doubt had the effect that the 

parties could find common ground on many issues which have again led 

to admissions contained in the various Rule 37 minutes which in turn 

produced the Summary of Common Facts, the Kaptein's resolutions and 

the Budgetary Items. Because of these agreements it was not necessary 

to produce any of the documents in Court and it was therefore not 

necessary to translate any of the documents. 

 

Furthermore the agreements reached between the parties dispensed with 

the leading and cross-examination of various witnesses which further 

resulted in the saving of time and costs. Because of this and the fact 

that both parties are 
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partially to be blamed for the postponement it seems to me that in 

all the circumstances it would be fair not to make any order as to 

the costs in regard to the postponement of 5th September, 1994. 

In the result the following order is made: 

1. The First Applicant's application is dismissed with costs, such 

costs to include the costs of two Counsel. 

2. No order as to costs is made in regard to the postponement of 5 

September, 1994. 

 

STRYDOM, JUDGE PRESIDENT 
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JUDGMENT 

 

For the reasons given by the Judge-President I agree that this 

application should be dismissed with costs and that there should be no 

order as to costs in respect of the abortive hearing of 5th September, 

1994. I would only add this. In 1976 the Baster Community, through its 

leaders, made a decision opting for Self-Government. The Community 

freely decided to transfer its communal land to the new Government. 

Clearly it saw advantage in doing so. Then, in 1989, the Community, 

through the political party to which its leaders were affiliated, 

subscribed to the Constitution of an independent Namibia. No doubt, 

once again, the Community saw advantage in doing so. It wished to be 

part of the new unified nation which the Constitution created. 

 

The Constitution, to which the Community freely subscribed, 

transferred, as the Judge-President has, if I may respectfully say so, 

amply demonstrated in his judgment, the property of the Government of 

Rehoboth to the newly constituted Government of Namibia. That it did 

so is perfectly understandable. One aim of the Constitution was to 

unify a nation previously divided under the system of apartheid. 

Fragmented self-governments had no place in the new constitutional 

scheme. The years of divide and rule were over. 

 

Given these circumstances the Baster Community can, in my opinion, 

have no justifiable complaint that the communal lands which it owned 

over the past generations became vested, after independence, in 

Central Government. That 
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they did so was a result of decisions freely taken by its leaders on 

its behalf, decisions which, at the time, were regarded as 

advantageous. As is made clear by this application the Community's 

leaders, or some of them, now see matters in a different light. They 

regret the decisions which were made. But it is not for this Court to 

attempt to change history even if it wished to do so. In my view this 

application was totally misconceived from its inception. 

 

 
 
 

 
HANNAH, JUDGE 

 


