
PROMOTION AND PRESERVATION OF THE 

REHOBOTH BASTER MINORITY CULTURE AND ITS 

PROPERTIES 

 

This case comes as a result of the Baster people, a minority culture group that is 

dedicated solely to the promotion and preservation of one of Namibia’s principal 

minority cultures. It is convinced that the State Repudiation Act is unconstitional and 

void. The Act purports the transfer to the Namibian Government substantially all the 

assets of the Baster people at the expense of infringing its constitutional rights. The Act is 

justified by Art. 140(3) of the Constitution of Namibia. However, this is found not to be 

correct based on the following legal issues:                             

 

1. Art. 140 of the Constitution does not authorize the divestment of vested 

rights  

 

 Art. 140 of the constitution regulates the status and effects of pre-existing 

 legislation, powers and governmental actions at the time after the enactment of 

 the Constitution. Clearly this provision has prospective effects. In its entirety, 

 Art. 140 provides that all legislation and governmental action is to remain in 

 effect:  existing laws and powers are to continue to be valid and effective, and all 

 actions undertaken by the previous government are to be ascribed to the State of 

 Namibia, likewise with continued validity and effect.   

 

 However, the Government may terminate the effect of certain governmental 

 actions by repudiating them.  Art. 140(3) cannot be construed retroactively. Such 

 a reading would legitimate its reaching into the past and abrogating the effects of 

 fully executed actions of the previous government. This would result in the 

 take away of vested rights without compensation.  

 

 However, the principal of non-retroactivity of the law receives the sanction of 

 international law as concerns the survival and protection of private rights during 

 state succession.  At the time of state succession, the new subject must not come 

 into existence accompanied by human and property rights violations. 

   

 Therefore, the Act’s reliance on Art. 140(3) is out of context and unrelated to its 

 purpose and functions.  

 

2. Art. 140(3) does not authorize the infringement of constitutionally protected 

rights 

 

 Art. 140(3) cannot provide the constitutional basis for the taking away of vested 

 property rights without compensation in avoidance of Art. 16(2) of the 

 constitution, i.e. it cannot form the basis for justifying the taking away of vested 

 rights which have received special constitutional protection. These are the 

 property rights, which constitute the sole and necessary instruments for the 



 exercise of cultural and linguistic rights and the right of minorities  protected 

 under Arts. 3, 16 and 19 of the Constitution.  

 

 Art. 140(3) cannot be construed conferring on Parliament the power to take away 

 without compensational rights which vested by virtue of governmental actions 

 before the enactment of the constitution. The consequences deriving from this 

 prove its error: once the principle is established, for example even previously paid 

 pensions could be repudiated and taken away.  

 

 Furthermore, in modern institutions the concept of individual and collective rights 

 serves as trumps over majorian decision making and judges are required to 

 identify and articulate those crucial values deserving protections under the 

 constitution from majoritarian decision making. To the extend that Art. 140(3) 

 is deemed to express principles which are an exception from the general 

 principles of the Constitution, it must be given the narrowest scope and 

 meaning possible.  

 

  In the traditional stages related to the adoption of a new constitution in all 

 civilized and democratic countries the intervening constitution does not change 

 the status of private rights and privileges.  All private institutions are not 

 affected by the new constitutions and their financial, contractual and 

 operational rights are left untouched unless their actions and purposes are against 

 the fundamental policies of the new constitution. In this case, the Basters’ actions 

 and purposes are constitutionally protected.  

 

 Art. 16(2) unambiguously states that the expropriation of private vested rights can 

 only be accomplished on the basis of the declaration of public utility and with fair 

 and immediate compensation. This provision is a strong standard found in many 

 modern institutions.  

 

 The expropriation of virtually all the assets of the sole institution through which 

 the Namibian people enjoy, practice, profess, maintain and promote one of 

 Namibia’s major cultures and traditions is not a regulation of right: it is 

 abolishment and final and total abridgement of each of the rights listed in Art. 19. 

 

3. The Act applies 140(3) of the Constitution in a fashion and with results that 

are unconstitutional 

 

 The Act on its face discriminates on the basis of race and language. The relevant 

 reality in this case is the present and future status of a specific culture in Namibia. 

 The fact is that such culture will be deprived of the necessary conditions for 

 survival and development. No matter how reasonable the Act may read on its 

 face, the results utterly conflict with the constitutional policies set forth in  Art. 19 

 of the Constitution. The rights set forth in Art. 19 of the Constitution are so 

 entrenched that they are immune even to the amendment of the constitution.  

 



4. The Act violates cultural and minority rights protected by international law 

 
 The Act is invalid on the basis of two concepts: (1) Violation of Art. 144 of the 

 Constitution which incorporates by reference the general rules of international law 

 in the constitutional order of Namibia and (2) By virtue of the fact that common 

 law respects and receives international law. Rights of minorities, including their 

 cultural and linguistic rights are respected and protected by international law.  

 

 The Act discrimates against the Baster people by seeking to deprive its members 

 of their minority cultural rights. It is therefore repugnant to United Nations 

 Conventions, covenants and human rights instruments and conflicts with 

 regional as well as municipal provisions of minorities. Moreover, Namibia has 

 breached its obligation to the community of States by enacting legislation that is 

 in contravention of a norm of customary international law. It therefore follows 

 that such act is unconstitutional.  

 

 Consider the following: 
 

I. United Nations declarations and covenants demand protection 

of  cultural rights 

 

II. The Act violates minority cultural rights protected at a 

regional level 

 

III. The Act violates Namibia’s obligation to respect minority 

cultural rights under customary international law 

 

Art. 144 states that international law “shall form part of the law of Namibia”. 

Since the Act violates all principles I, II and III, it follows that it is in violation of 

Art. 144 and thus unconstitutional, null and void. 

 

5. The Act violates the international law prohibition of political retaliation 

against minorities and thus the very premises of democracy 

 

 Actions which destroy the rights of a minority or the expropriation of their assets 

 are both in violation of the democratic premises of the constitution and 

 international law. 

 

 The Act is in reality a reprisal against South African practices but to be valid it 

 must be directed against the Republic of South Africa. The Basters has no relation 

 with the South African Government and therefore the Act is an unwarranted 

 exercise of retribution in violation of international law.  

 

 Furthermore, it is widely accepted that an expropriation must not violate the 

 prohibition against racial discrimination.  

  



6. The injustices created by the Act call for strong judicial action in the cause of 

justice 

 

 Namibia is on trial. Observers should be evaluating the Namibian commitment to 

 human rights, to international law and to justice itself. Furthermore, the 

 implementation of the Namibian Constitution is on trial. 

 

Based on this document we strongly urge the international community to help us promote 

and preserve our culture and properties. 

 

Please see the following websites for more information:  

 

1. http://www.rehobothbasters.org 

 

2. http://www.unpo.org/content/view/7881/136/ 

 

 


