
MEMORANDUM ON THE RIGHTS OF A HOLDER OF AN INTEREST IN LAND IN THE 

BASTER GEBIET TO TRANSFER IT. 

Paragraph 15 of the Agreement set out in the schedule to Proclamation No. 28 of 1923 

lays down that no person other than a lawful resident of the Gebiet at the date of the taking 

effect of the Agreement 1
st
 October, 1923) may reside therein or acquire therein any interest 

in immovable property save with the written consent of the Raad, which consent shall be 

subject to the approval of the Magistrate. The first proviso lays down that in the case of a 

European the sanction of the Administrator must also be obtained. The second proviso lays 

down that "nothing in this paragraph contained shall effect any existing rights lawfully 

acquired before or at the date of the taking effect of the Agreement." 

The Dutch version of the Proclamation was signed by the Administrator.  The Dutch 

words of the second proviso are "dat niets in deze aragraaf vervat afbreuk zal doen op enige 

bestaande rechten welke wettiglik verkregen zyn". In terms of Section 14 of Proclamation 

No. 21 of 1919 this version must prevail. The words "afbreuk doen op" mean to diminish, to 

make less. The effect of the proviso therefore is to preserve undiminished all existing rights 

lawfully acquired at the date the agreement took effect. 

The most comprehensive form of an interest in immovable property is that of an owner 

of land, and I select for discussion the position of an owner. The rights of ownership may 

conveniently be arranged under the three heads of possession, enjoyment end disposition. 

The right of disposition carries with it the right of alteration or destruction, and also the right 

of alienation. One of the rights which an owner of land in the Gebiet had at the coming into 

effect of the Agreement was the right to dispose of the land owned by him to any-one who by 

the law as it stood at that date was competent enough to acquire it. Any limitation of the 

persons to whom the owner had the right to dispose of his land would be a diminution of 

the rights held by him. As the second proviso of paragraph 15 specially saves from 

diminution all existing rights, its effect is to preserve the right of an owner to dispose of his 

land to anyone who by the law as it stood at the date of the coming into effect of the 

Agreement was competent to acquire it. 

It may be objected that the acting part of the paragraph consists of a prohibition of the 

acquisition of rights, and does not deal with the alienation of rights; but acquisition and 

alienation are like the two sides of the same shield, and any provision which preserves the 

right of alienation carries with it the corresponding right of acquisition. 

It occurs to one that if the second proviso has the effect which I have indicated, the 

object of that part of the paragraph which prohibits the acquisition of an interest in 

immovable property, namely, to exclude from the Gebiet all but approved persons and 

persons who already were lawful residents, may be defeated and the paragraph rendered 

meaningless. This, however, is not so. The proviso only preserves existing rights lawfully 

acquired before or at the date of the taking effect of the Agreement. Any person who after 

that date acquired land would not have acquired his rights before or at the date referred to, 

and would not have an unfattered right of disposal. He would be entitled to dispose of his 

rights only to a person who at the date mentioned was a lawful resident, or to a person who 

had armed himself with the consents mentioned in the paragraph. 



The result is that though the rights of owners of land or of other holders of an interest in 

land are not diminished, the value of those rights is greatly curtailed, for anyone who buys 

from an existing owner does so knowing that he himself will be able to dispose of the 

rights acquired by him only to a person who at the 1st October, 1923, was a lawful resident 

of the Gebiet or who has obtained the consents mentioned in paragraph 15. 

It seems to me that the second proviso, to the paragraph in question does not protect the 

rights of owners to a greater extent than I have set forth. I have however some doubt 

whether the effect is not to prohibit all alienations of interest in land in the Gebiet except 

to lawful residents or persons armed with the consents required, and to preserve to existing 

holders of such interests only their rights of possession and enjoyment. However, as the 

paragraph is a curtailment of existing private rights it should be strictly construed, and that 

interpretation which involves the smallest inroad upon such rights should be adopted; 

provided the words used are capable fairly of bearing that interpretation. 

 

Windhoek, 

25th June, 1925 Acting Attorney General. 

 


